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I.  PROCEDURAL HISTORY

Defendant Gregory Gadlin was sentenced to 35 years to life in state prison

following conviction by jury of attacking his live-in girlfriend with a knife in violation of

Penal Code section 245, subdivision (a)(1).  The same jury sustained allegations of two

prior felony convictions, charged as both strike priors (Pen. Code, § 667, subds. (b)-(i))

and serious felony priors (Pen. Code, § 667, subd. (a)(1)).  Those priors were a 1984

forcible rape (Pen. Code, § 261.2) and a 1986 forcible child molestation (Pen. Code,

§ 288, subd. (b)).  He now challenges four rulings made by the trial court.  We affirm.

In the published portion of the opinion, we hold that expert testimony on the

effects of domestic battery on a victim (Battered Women’s Syndrome) was properly

admitted, even though the victim was not recanting at trial.  The syndrome testimony was

probative regarding both the victim’s recantation of a prior incident and her decision to

resume the relationship with the defendant before the charged incident.

II.  STATEMENT OF FACTS

We summarize the evidence in the light most favorable to the judgment.  (Jackson

v. Virginia (1979) 443 U.S. 307, 319; People v. Marshall (1997) 15 Cal.4th 1, 34.)

Defendant and victim Tamara R. had a troubled, “off-again, on-again” relationship

for two and one-half years beginning in the fall of 1992, when defendant moved into the

victim’s home.  She had also dated defendant for a month in 1986.1

Uncharged Act

Early on June 11, 1993, defendant came home under the influence of drugs.  An

argument and physical altercation followed.  The victim armed herself with an eight-inch

                                                                                                                                                          

1 The record shows defendant spent much of the intervening time in state prison, but
the jury was not so informed.
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butcher knife and hammer after defendant tried to choke her.  Defendant took the

weapons, dragged the victim into the bedroom, and was holding the knife to her neck when

the police arrived.  Defendant dropped the knife after threatening to be killed rather than

go to jail.

The victim told the police she was extremely afraid of defendant, and that he was

constantly terrorizing her and her children.  However, later in 1993 she wrote a letter to

the parole board claiming to have been the aggressor and blaming herself for the

relationship problems.  The victim explained at the present trial that the letter was entirely

false, having been concocted by her and defendant in an attempt to minimize defendant’s

custody time for violating parole.

Charged Offense

Following defendant’s parole violation time for the 1993 incident, he moved back

in with the victim and the intimate relationship resumed.  On the night of July 26, 1994, an

argument occurred when the victim suggested that the relationship should end.  Defendant

pushed the victim to the bedroom floor, held her down, and pulled a knife from under the

mattress.  Defendant cut the victim from her temple to the middle of her cheek, and on her

back, neck, abdomen, and three fingers.  Defendant threw the bloody, seven-inch knife on

the living room floor and ran out the door.

The victim’s injuries required 48 stitches in the head and neck area and several

bandages.  Scars were still visible at the trial over four years later.

Other Evidence

The victim next heard from defendant by telephone on two occasions in 1996,

approximately 18 and 21 months after the charged attack.  In February of 1998 she

received a letter from defendant explaining that he had moved out of state and had been

working in Atlanta, Georgia before turning himself in to face the California charges.  He

did so for religious reasons.  Defendant suggested that the victim not come to court so
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that the charges would be dropped.2  Defendant apologized and asked for forgiveness, and

professed his continuing love for the victim.  He stated he had fathered a child out of

wedlock in Georgia, and named her “Tamara.”

Gail Pincus, a licensed clinical social worker who specialized in domestic

violence, testified as an expert concerning the three-phase cycle of violence that typically

occurs in battering relationships.3  The cycle includes the tendency of a victim to recant in

order to protect the batterer and rationalize a victim’s decision to resume the relationship.

A victim who has little or no contact with the batterer for a period of time may be able to

break the cycle of violence.

The defense called no witnesses.

III.  DISCUSSION OF UNPUBLISHED ISSUES

Admission of Uncharged Act/Refusal of Self Defense Instruction

Two of defendant’s contentions are related, and we discuss them together.  He

argues that the 1993 knife assault was inadmissible, and that the trial court should have

instructed on self-defense as to the charged incident

Defendant’s trial counsel did not oppose the People’s motion to admit the 1993

uncharged incident pursuant to Evidence Code sections 1101, subdivision (b) and 1109.

In fact, he concurred in it.  Counsel stated, “I believe that there is information in the prior

incident which I believe is helpful to [defendant’s] defense; and therefore, I’m not

opposing the People’s motion on that.”  Counsel then answered affirmatively when the

court stated, “[Y]ou both agree and stipulate then that the People can utilize this . . . prior

                                                                                                                                                          

2 This was apparently a reference to the upcoming preliminary examination, which
took place on March 30, 1998.

3 The same expert testified in People v. Gomez (1999) 72 Cal.App.4th 405.  See
pages 410-414 of that opinion for a detailed summary of the testimony, which was similar
to that given in the present case.
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domestic violence . . . .”  This was a clear and express waiver for purposes of the appeal.

(Evid. Code, § 353; People v. Holt (1997) 15 Cal.4th 619, 666.)  Consequently, we do not

reach the merits, which would almost certainly be resolved against defendant’s position in

any event.  (See People v. Falsetta (1999) 21 Cal.4th 903, 922; People v. Brown (Feb. 1,

2000, A083896) __ Cal.App.4th ___ [2000 Daily Journal D.A.R. 1271]; People v.

Hoover (2000) 77 Cal.App.4th 1020; People v. Johnson (2000) 77 Cal.App.4th 410,

416-420.)

Counsel’s waiver was sound trial strategy.  He correctly anticipated the evidence

regarding the 1993 incident would allow him to introduce the victim’s letter of

recantation, which the victim would testify she and defendant had fabricated.  This allowed

counsel to argue not only the victim’s credibility, but that she was the aggressor during the

charged incident just as she once claimed to have been the aggressor in the similar 1993

incident.  Counsel made such arguments repeatedly to the jury.

He also used this argument as the basis for his proposed self-defense instructions.

We uphold the trial court’s rejection of that request.  No testimony directly supported a

self-defense argument as to the charged incident.  Defendant’s theory required the jury to

disbelieve the victim’s testimony that the 1993 letter was fabricated, and to conclude she

was an armed aggressor both times, and that her many wounds were lawfully inflicted by

defendant.  The trial court correctly concluded that such a speculative scenario failed to

meet the substantial evidence threshold for required defense instructions.  (People v.

Flannel (1979) 25 Cal.3d 668, 684; People v. Curtis (1994) 30 Cal.App.4th 1337, 1360;

People v. DeLeon (1992) 10 Cal.App.4th 815, 824-825.)

Further, even assuming an erroneous failure to instruct, it was entirely harmless

under any standard in light of the corroboration for the victim’s testimony as to each

incident, including defendant’s flight and incriminating letter to the victim.  The jury

obviously believed the victim as to the charged incident, despite counsel’s best efforts to

discredit her.  (People v. Elize (1999) 71 Cal.App.4th 605, 616.)
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Denial of Trombetta Sanctions

The knife involved in the charged incident was seized by responding officers and

booked into evidence, but not fingerprinted.  By stipulation, the jury was informed of its

subsequent fate:

“Regarding the knife that was recovered from the victim’s living room on
7/26/94, and booked in L.A.P.D.  In 1995, the Los Angeles Police
Department, without checking with the detective . . . who handled the
investigation accidentally destroyed that knife . . . .”

Before so stipulating, defendant moved for dismissal or other sanctions for the loss of the

knife on the theory that, if it contained the victim’s fingerprints, it would have supported a

defense argument that she was the aggressor.  Defense counsel argued that police bad faith

should be implied because of the obvious potential value of the knife as defense evidence.

Defendant pursues this argument on appeal, conceding that he has not shown bad

faith.  His position is contrary to the law.

Where lost evidence has only potential rather than apparent exculpatory value,

depending on the outcome of hypothetical testing, the defense must show law

enforcement bad faith to establish a denial of due process.  (Arizona v. Youngblood

(1988) 488 U.S. 51, 57-58; People v. Beeler (1995) 9 Cal.4th 953, 976; compare

California v. Trombetta (1984) 467 U.S. 479, 488-489 [bad faith showing not required

where exculpatory value of evidence was apparent before destruction, and comparable

evidence unavailable].)  It follows that the trial court correctly concluded defendant was

not entitled to sanctions for the destruction of the knife.  (People v. Pastor Cruz (1993)

16 Cal.App.4th 322, 325-326 [lost knife used in a charged assault much more likely to be

inculpatory than exculpatory].)  The stipulation informed the jury of the police negligence,

opening the subject for comment by the defense at trial.  The law required nothing further.

(People v. Cooper (1991) 53 Cal.3d 771, 811-812.)



7

IV.  ADMISSION OF EXPERT TESTIMONY ON
EFFECTS OF DOMESTIC BATTERING

Defendant contends the trial court improperly admitted irrelevant expert testimony

explaining what is commonly called the Battered Woman Syndrome (BWS).4  He also

argues that the testimony as given exceeded the scope allowed by statutory and case law.5

The People offered the expert testimony because they correctly anticipated the defense

attack on the victim’s credibility based on her written recantation of the 1993 incident and

her decision to reunite with defendant after he had served time for the 1993 attack.

Although BWS evidence was not necessarily inadmissible under California case

law, the Legislature codified its admissibility by enacting Evidence Code section 1107,

effective January 1, 1992.  That section provides in pertinent part:

“(a) In a criminal action, expert testimony is admissible by either the
prosecution or the defense regarding battered women’s syndrome,
including the physical, emotional, or mental effects upon the beliefs,
perceptions, or behavior of victims of domestic violence, except
when offered against a criminal defendant to prove the occurrence of
the act or acts of abuse which form the basis of the criminal charge.

                                                                                                                                                          

4 Concerning the appropriate nomenclature, see People v. Humphrey (1996) 13
Cal.4th 1073, 1083-1084, footnote 3.

5 We intend to reach all aspects of the relevance issue, even though defendant made a
very narrow objection.  In response to the People’s in limine motion to present the
evidence, counsel stated, “The only issue I would raise is . . . ,” and went on to note that
the present victim was not recanting at trial, although she had done so five years earlier
after the uncharged incident.  He stated he was uncertain as to how the expert would testify
about that scenario, and suggested that the BWS testimony “is not really going to make a
whole lot of sense in terms of reconciling the behavior of the alleged victim in two
different instances.  [¶]  I’ll submit.”  Judging by the cross-examination of the expert,
counsel may have seen potential benefits for the defense from the testimony, particularly
insofar as it tended to emphasize the issue of the victim’s credibility.  Nonetheless, we
find the objection sufficient since counsel did raise a relevance question, and because of
the importance of the issue.
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“(b) The foundation shall be sufficient for admission of this expert
testimony if the proponent of the evidence establishes its relevancy
and the proper qualifications of the expert witness.  Expert opinion
testimony on battered women’s syndrome shall not be considered a
new scientific technique whose reliability is unproven.”

Accordingly, a properly qualified expert may testify to BWS when it is relevant to a

contested issue at trial other than whether a criminal defendant committed charged acts of

domestic violence.  (People v. Humphrey, supra, 13 Cal.4th at pp. 1076, 1082; People v.

Gomez, supra, 72 Cal.App.4th at p. 415; People v. Morgan (1997) 58 Cal.App.4th 1210,

1213-1217.)  We focus on the relevance and scope issues, as there has been no challenge

to the expert’s qualifications.

Relevance.  We see two major components to a relevance analysis in this context.

First, there must be sufficient evidence in the particular case to support a contention that

the syndrome applies to the woman involved.  (People v. Gomez, supra, 72 Cal.App.4th at

p. 415.)  Second, there must be a contested issue as to which the syndrome testimony is

probative.  (Evid. Code, § 801.)

Defendant relies on People v. Gomez, supra, in support of his argument that the

People fell short on the first component.  In Gomez, another division of this court

recently held that BWS evidence was improperly admitted in a case involving only one

incident of battery which was recanted at trial.  (People v. Gomez, supra, 72 Cal.App.4th

at p. 411.)  The defense also asserts that the present evidence fails to qualify under a

definition of BWS which appears in People v. Humphrey, supra, 13 Cal.4th at pages

1083-1084:

“Battered women’s syndrome ‘has been defined as “a series of common
characteristics that appear in women who are abused physically and
psychologically over an extended period of time by the dominant male
figure in their lives.”  (State v. Kelly (1984) 97 N.J. 178, 193 [478 A.2d
364, 371]; [citations].)’  [Citations.]”  (Ibid.)

The present case is distinguishable from Gomez and does no violence to the

Humphrey definition.  The evidence established not only two distinct, well-corroborated
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incidents of armed assault, but that after the 1993 event, the victim reported being

“extremely afraid of suspect and that he constantly terrorizes her and her children.”  It was

also proved that the relationship lasted, off and on, for two and one-half years, and was

“troubled.”  Further, despite the 1993 incident, the victim reunited and resumed intimate

relations with defendant before the charged incident in 1994.

Had there been a specific objection at trial concerning the length of the

relationship or the extent of the abuse, we would undoubtedly know more about the

frequency of the couple’s interactions and what the victim meant when she said defendant

“constantly terrorizes her and her children.”6  On this record, we accept that testimony at

face value.  Such conduct, as exemplified by the two incidents of armed assault,

established the necessary pattern of abuse.

The present facts are much more like People v. Morgan, supra, than Gomez.

Morgan involved an alleged victim who recanted at trial after reuniting with the defendant,

despite having reported a battery and displayed visible injuries on the night of the alleged

offense.  (People v. Morgan, supra, 58 Cal.App.4th at pp. 1212-1213.)  The victim in

Morgan had also told a police investigator that she had been hit in the past “but never as

badly as on this occasion.”  (Id. at p. 1213.)  The facts of Morgan also included a victim-

defendant relationship of similar duration to the present case, as well as observations by a

responding police officer that corroborated the initial battery report.  (Id. at pp. 1212-

1213.)

As for the “extended period of time” required by Humphrey, we note that State v.

Kelly (1984) 97 N.J. 178, 193 [478 A.2d 364, 371], the New Jersey Supreme Court case

from which our Supreme Court quoted goes on to say,

“Furthermore, in order to be classified as a battered woman, the couple
must go through the battering cycle at least twice.  Any woman may find
herself in an abusive relationship with a man once.  If it occurs a second

                                                                                                                                                          

6 Ante, footnote 5.
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time, and she remains in the situation, she is defined as a battered woman.”
(Ibid.)

The New Jersey Supreme Court was quoting from page xv of The Battered Woman (1979)

by Dr. Lenore Walker, “a prominent writer on the . . . syndrome.”  (Ibid.)  We agree with

Dr. Walker, and hold that the evidence in the present case was sufficient to support the

People’s contention that the Battered Women’s Syndrome applied to the victim during the

time of her relationship to defendant.

Turning to whether the syndrome testimony was probative on a contested issue,

defendant argues that a prior recantation which is disavowed at trial by an alleged victim,

who is then cooperating with the prosecution, does not support admissibility.  While that

might be true in some situations, we disagree as to the present case.

Both sides sought admission of the prior incident, and the recantation was pivotal in

the defense attack on the victim’s credibility.  As defense counsel stated in opening

statement, “The very foundation of this case, is going to be the credibility of [the

victim]. . . .  [¶]  . . . Basically the decision that you’re going to make is going to rest very

heavily on the testimony of [the victim].”  Counsel stuck to that theme throughout the

trial, arguing it heavily in summation.  He repeatedly urged the jury to conclude that the

victim was an armed aggressor during the charged incident, just as she once claimed to

have been the aggressor in the similar 1993 incident.  Further, the victim’s resumption of

an intimate relationship with defendant shortly before the charged incident was also a

significant evidentiary fact.

BWS evidence speaks directly to both recantation and reunion by a domestic abuse

victim, especially where such actions are used to attack her credibility.  (People v.

Morgan, supra, 58 Cal.App.4th at pp. 1215-1217.)  It was properly admitted here despite

the victim’s cooperation with the prosecution at the trial because the attack on her

credibility was based on her state of mind at the time of the charged and uncharged

incidents.  As we have noted, the victim was a battered woman at that time.
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Defendant also contends the BWS testimony was not probative on the present facts

because the victim testified she and defendant worked together to falsify the recantation

letter, and that its purpose was to shorten defendant’s custody time.  Defendant concludes

from this testimony that the letter could not have been the product of BWS.  We disagree.

As recognized by the text of Evidence Code section 1107, subdivision (a), BWS

testimony is relevant to the motive for a victim’s recantation, regardless of its mechanics.

We see no distinction between the recantation in the present case and other forms of

similar conduct, most if not all of which have the effect of assisting the perpetrator in

escaping the consequences of his actions.

Scope.  Defendant repeatedly objected to the scope of the expert’s testimony, as

violating the proscription in Evidence Code section 1107, subdivision (a) against offering

BWS testimony “against a criminal defendant to prove the occurrence of the act or acts of

abuse . . . .”  These objections occurred during the expert’s testimony about the cycle of

domestic violence, which included  an explanation of the effect on the victim of typical

abuser behaviors.  The trial court initially overruled, then cautioned the jury that the

testimony about abuser behavior was not based on the facts of the present case.7  The trial

court responded to two further objections by ordering the prosecutor to complete the

general testimony and focus on the behavior of battered victims.

While it is true that BWS testimony can be powerfully prejudicial when its legal

bounds are exceeded (see People v. Gomez, supra, 72 Cal.App.4th at pp. 418-419), we

find no abuse of discretion in the trial court’s present rulings.  When BWS testimony is

properly admitted, testimony about the hypothetical abuser and hypothetical victim is

needed for the syndrome to be understood.  To the extent that the expert testimony

suggests hypothetical abuse that is worse than the case at trial, it may even work to the

                                                                                                                                                          

7 The trial court stated, “All right.  We are going to overrule that, but this is
foundational only.  Based to lay a foundation for an opposing opinion later.  We’ll make it
real clear this is not based on any fact that is shown to this witness at this juncture.”  This
admonition was not a model of clarity, but sufficiently conveyed the intended message.
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defendant’s advantage.  In any event, limiting the testimony to the victim’s state of mind

without some explanation of the types of behaviors that trigger the syndrome could easily

defeat the purpose for which the expert is called, which is to explain the victim’s actions

in light of the abusive conduct.

Accordingly, we see no abuse of discretion in the trial court having initially allowed

some leeway in the prosecution questioning of the expert, then limiting the testimony and

cautioning the jury in response to later objections.

V.  DISPOSITION

The judgment is affirmed.

CERTIFIED FOR PARTIAL PUBLICATION.
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We concur:

TURNER, P.J.
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* Judge of the Ventura Superior Court, assigned by the Chief Justice pursuant to
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